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Truth 



“Let [Truth] and 
Falsehood grapple; 
who ever knew Truth 
put to the worse, in 
a free and open 
encounter?” 



“There’s a simultaneously scary and 
exciting future where AI-generated false 

stories are the norm.” ChatGPT 



Self-Governance 



“The constitutional right of 
free expression is powerful 
medicine in a society as 
diverse and populous as 
ours.” 



“The constitutional right of 
free expression is powerful 
medicine in a society as 
diverse and populous as 
ours.” 

“It [puts] the decision as to 
what views shall be voiced 
largely into the hands of each 
of us, in the hope that use of 
such freedom will ultimately 
produce a more capable 
citizenry and more perfect 
polity ...” 



Self-Fulfillment 
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“Congress shall make no law … 
  abridging the freedom of speech ...” 

- First Amendment 



“Congress shall make no law … 
  abridging the freedom of speech ...” 

- First Amendment 

“nor shall any State deprive any  
 person of … liberty …” 
- Fourteenth Amendment 



What 
Why 

Free Speech Who 
How 





Do not censor speech 
on the basis of viewpoint. 

“Strict scrutiny” most  
likely invalidates. 





 Reasonableness Test 



 

 

Classes 
• Reasonable content-neutral restrictions are valid 

- Only attend if enrolled or invited 
- Only speak if called on 
- No disruptions 



 

 

   

Classes 
• Reasonable content-neutral restrictions are valid 

- Only attend if enrolled or invited 
- Only speak if called on 
- No disruptions 

• Reasonable content-based restrictions are valid 
- Only speak on-topic 



 

Classes 
• Viewpoint restrictions are likely invalid 

- No feminist views (in history class) 
- No pro-Israel views (in Middle East Politics class) 



 
 
   
 

Speakers & Panels 
• Can reasonably set format (moderated) 
• Can reasonably limit audience participation (Q&A) 
• Can reasonably respond to disruptions (remove protesters) 
• If audience views are invited, cannot censor viewpoints 



 
 
 

Ceremonies 
• Can reasonably set format (program) 
• Can reasonably limit audience participation (applause) 
• Can reasonably respond to disruptions (remove protesters)  
• Viewpoint restrictions likely invalid (no OU shirts) 



Offices and Non-Public Areas 
• Can reasonably restrict presence and 
   speech to protect the function of the space. 
• Viewpoint restrictions are likely invalid. 






Physical Property 
• Can reasonably limit 

to prevent damage  
or disassociate from 
message. 

• Viewpoint restrictions 
are  likely invalid. 



 
Intermediate Scrutiny 

Strict Scrutiny 




















  Traditional Public Forums 
• Lawns, plazas, streets and sidewalks

- Open to the public
- Where rallies, protests and marches occur 









“outdoor areas of campuses …  
shall be deemed public forums” 



  Traditional Public Forums 
• Cannot censor speech based on topic or view 
• Strict scrutiny test 

- Compelling interest 
- Narrowest tailoring 



  Traditional Public Forums 
• Cannot censor speech based on topic or view 
• Strict scrutiny test 

- No protests of war in Gaza 
- No protests against Israel 



    

  Traditional Public Forums 
• Can adopt limited time, place, or manner restrictions 
• Intermediate scrutiny test (not reasonableness) 

- Narrow tailoring to promote 
- Significant government interest 
- Leave ample alternatives for speech 



  Traditional Public Forums 
• Can adopt limited time, place, or manner restrictions 
• Intermediate scrutiny test (not reasonableness) 

- No overnight encampments 
- No nighttime protests 
- No sound amplification equipment 



      
Universities generally cannot discipline 

students for offensive speech on 
social media or off-campus. 





Do not censor speech 
on the basis of viewpoint. 

“Strict scrutiny” most  
likely invalidates. 



Hate Speech 
Unprotected Speech 



 

• Fighting words 
• True threats 
• Incitement 

Hate 
Speech 

Unprotected 
Speech 








Fighting Words 
Words which, in the context uttered, 

“tend to incite an immediate breach of the peace.” 








Fighting Words 
Words which, in the context uttered, 

“tend to incite an immediate breach of the peace.” 






True Threats 
“Serious expressions conveying that a speaker 
means to commit an act of unlawful violence.” 






True Threats 
“Serious expressions conveying that a speaker 
means to commit an act of unlawful violence.” 

State of mind: Speaker consciously disregarded 
substantial risk that communication would be 

viewed as threatening violence. 






True Threats 
“Serious expressions conveying that a speaker 
means to commit an act of unlawful violence.” 

State of mind: Speaker consciously disregarded 
substantial risk that communication would be 

viewed as threatening violence. 



Incitement 
Statements “directed at producing 

imminent lawless action” AND “likely” 
to produce imminent lawless action. 



Incitement 
Statements “directed at producing 

imminent lawless action” AND “likely” 
to produce imminent lawless action. 

“Incitement is commonly a hair’s breadth 
away from political ‘advocacy’—and 

particularly strong protest against the 
government and prevailing social order.” 



Incitement 
Statements “directed at producing 

imminent lawless action” AND “likely” 
to produce imminent lawless action. 

Calls for violence vs. “heated political rhetoric” 



    
Hate Speech 

Title VI & Title IX 



  
 

• Verbal 
harassment 

Hate 
Speech 

Title VI 
Title IX 



Title VI and Title IX 

• Universities receiving federal funds cannot 
discriminate on basis of race or sex. 
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Title VI and Title IX 

• Universities receiving federal funds cannot 
discriminate on basis of race or sex. 

• Includes verbal or physical harassment that creates a 
hostile environment. 
- Unwelcome 
- Discriminatory 
- On basis of race (VI) or sex (IX) 
- Subjectively and objectively offensive 



Title VI and Title IX 

• Universities receiving federal funds cannot 
discriminate on basis of race or sex. 

• Includes verbal or physical harassment that creates a 
hostile environment. 
- Unwelcome 
- Discriminatory 
- On basis of race (VI) or sex (IX) 
- Subjectively and objectively offensive 
- So severe or pervasive that it limits or denies a person’s 

ability to participate in or benefit from the recipient’s 
education program or activity 



Title VI and Title IX 
Verbal or physical harassment 

f(x) =(content) (context) 
(cumulative) 



Title VI and Title IX 
Verbal or physical harassment 

f(x) =(content) (context) 
(cumulative) 

Not harassment Harassment 

Noose on tree Noose tacked to a 
on campus Black student’s door 

Free Speech on Campus (2018) 
Chemerinsky & Gillman 



Title VI and Title IX 
Verbal or physical harassment 

f(x) =(content) (context) 
(cumulative) 

Not harassment Harassment 

Racist song on Repeatedly yelling 
fraternity bus at racial slurs at 

OU minority students 

Free Speech on Campus (2018) 
Chemerinsky & Gillman 
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   Public Employee Speech Rules 
Capacity/Topic Rules 

Balance value of speech vs. Speaking as citizen—not as employee—on a 
effective functioning of  matter of public concern 
government workplace 
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   Public Employee Speech Rules 
Capacity/Topic Rules 
Speaking as citizen—not as employee—on a 
matter of public concern 

Balance value of speech vs. 
effective functioning of  
government workplace 

Speaking as citizen—not as employee—on a
matter of private concern 

At work: no protection 
Outside of work: “some 
governmental justification” (TBD) 
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   Public Employee Speech Rules 
Capacity/Topic 
Speaking as citizen—not as employee—on a 
matter of public concern 

Speaking as citizen—not as employee—on a
matter of private concern 

Speaking as employee 
pursuant to official job duties 

Rules 
Balance value of speech vs. 
effective functioning of  
government workplace 

At work: no protection 
Outside of work: “some 
governmental justification” (TBD) 

No protection* 







   Public Employee Speech Rules 
Capacity/Topic 
Speaking as citizen—not as employee—on a
matter of public concern 

Speaking as citizen—not as employee—on a
matter of private concern 

Speaking as employee
pursuant to official job duties 

Rules 
Balance value of speech vs. 
effective functioning of  
government workplace 

At work: no protection 
Outside of work: “some 
governmental justification” (TBD) 

No protection* 

*Except faculty “academic 
freedom” protected by tenure 
and First Amendment (TBD) 



“Individual academic freedom 
is one of the cornerstones to 
ensure” the “accumulation 
and exchange knowledge.” 

“Faculty members are entitled 
to full freedom in research 

and publication” and 
“in the classroom in 

discussing their subject.”  
OU Faculty Handbook § 3.2.1 
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One more thing… 
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