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“Let [Truth] and
Falsehood grapple;
who ever knew Truth
put to the worse, In
a free and open
encounter?”
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@OpenAI

“There’s a simultaneously scary and
exciting future where Al-generated false
stories are the norm.” ChatGPT



Self-Governance



“The constitutional right of
free expression is powerful
medicine In a society as
diverse and populous as
ours.”




“The constitutional right of
free expression is powerful
medicine In a society as
diverse and populous as
ours.”

“It [puts] the decision as to
what views shall be voiced
largely into the hands of each
of us, In the hope that use of
such freedom will ultimately
produce a more capable
citizenry and more perfect

polity ...”



Self-Fulfillment
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“Congress shall make no law ...
abridging the freedom of speech ...”
- First Amendment




“Congress shall make no law ...
abridging the freedom of speech ...”
- First Amendment

“nor shall any State deprive any
person of ... liberty ...”
- Fourteenth Amendment
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Do not censor speech
on the basis of viewpoint.
“Strict scrutiny” most
likely invalidates.






Reasonableness Test



Classes

« Reasonable content-neutral restrictions are valid
- Only attend if enrolled or invited
- Only speak if called on
- No disruptions



Classes

« Reasonable content-neutral restrictions are valid
- Only attend if enrolled or invited
- Only speak if called on
- No disruptions

 Reasonable content-based restrictions are valid
- Only speak on-topic






~—

1

.

-

-
-
- -

O
. o’
oy g / .
~ |
| <EF
- —
- B . :
-A -

/ = nQ\

Speakers & Panels

« Can reasonably set format (moderated)

« Can reasonably limit audience participation (Q&A)

* Can reasonably respond to disruptions (remove protesters)
e |[f audience views are invited, cannot censor viewpoints
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Ceremonies

e Can reasonably set format (program)

* Can reasonably limit audience participation (applause)

e Can reasonably respond to disruptions (remove protesters)
e Viewpoint restrictions likely invalid (no OU shirts)
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Physical Property

* Can reasonably limit
to prevent damage
or disassociate from
message.

* Viewpoint restrictions
are likely invalid.



Intermediate Scrutiny
Strict Scrutiny
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_ GROUP OF OU STUDENTS ASKING FOR CHANGES TO COVID-19 PROCEDURES
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C. 1. The outdoor areas of campuses of public institutions of
higher education in this state shall be deemed public forums for the
campus community, and public institutions of higher education shall
not create "free speech zones" or other designated areas of campus
outside of which expressive activities are prohibited. Public
institutions of higher education may maintain and enforce reasonable
time, place and manner restrictions narrowly tailored in service of
a significant institutional interest only when such restrictions
employ clear, published, content- and viewpoint-neutral criteria and
provide for ample alternative means of expression. Any such
restrictions shall allow for members of the campus community to
spontaneously and contemporaneously assemble and distribute
literature.

2. Nothing in this subsection shall be interpreted as limiting
the right of student expression elsewhere on campus.

ENR. H. B. NO. 3543 Page 3

“outdoor areas of campuses ...

shall be deemed public forums”










Traditional Public Forums

e Can adopt limited time, place, or manner restrictions
* |Intermediate scrutiny test (not reasonableness)

- Narrow tailoring to promote

- Significant government interest

- Leave ample alternatives for speech



ESTINE W 3

Traditional Public Forums

e Can adopt limited time, place, or manner restrictions
* |Intermediate scrutiny test (not reasonableness)

- No overnight encampments

- No nighttime protests

- No sound amplification equipment




TikTok

Universities generally cannot discipline
students for offensive speech on

social media or off-campus.




— €W US Watch Listen Live TV [Sign inj

University of Oklahoma says students involved
in blackface video ‘will not return to campus’

By Nicole Chavez and Alta Spells, CNN
@ 4 minute read - Updated 2:04 AM EST, Tue January 22, 2019




Do not censor speech
on the basis of viewpoint.
“Strict scrutiny” most
likely invalidates.



Hate Speech
Unprotected Speech



Unprotected
Speech
 Fighting words

e True threats
e Incitement



Fighting Words

Words which, in the context uttered,
“tend to incite an immediate breach of the peace.”



Fighting Words

Words which, in the context uttered,
“tend to incite an immediate breach of the peace.”




True Threats

“Serious expressions conveying that a speaker
means to commit an act of unlawful violence.”



True Threats

“Serious expressions conveying that a speaker
means to commit an act of unlawful violence.”

State of mind: Speaker consciously disregarded
substantial risk that communication would be
viewed as threatening violence.



True Threats

“Serious expressions conveying that a speaker
means to commit an act of unlawful violence.”

State of mind: Speaker consciously disregarded
substantial risk that communication would be
viewed as threatening violence.




INncitement

Statements “directed at producing
imminent lawless action” AND “likely”
to produce imminent lawless action.



INncitement

Statements “directed at producing
imminent lawless action” AND “likely”
to produce imminent lawless action.

“Incitement is commonly a hair’s breadth
away from political ‘advocacy’—and
particularly strong protest against the
government and prevailing social order.”



INncitement

Statements “directed at producing
iImminent lawless action” AND “likely”
to produce imminent lawless action.

J

Calls for violence vs. “heated political rhetoric’
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Hate Speech
Title VI & Title IX



Title VI
Title IX

e Verbal
harassment




Title VI and Title | X

e Universities receiving federal funds cannot
discriminate on basis of race or sex.



Title VI and Title | X

e Universities receiving federal funds cannot
discriminate on basis of race or sex.

e |ncludes verbal or physical harassment that creates a
hostile environment.



Title VI and Title | X

e Universities receiving federal funds cannot
discriminate on basis of race or sex.
* |ncludes verbal or physical harassment that creates a

hostile environment.

- Unwelcome

- Discriminatory

- On basis of race (V1) or sex (I1X)

- Subjectively and objectively offensive



Title VI and Title | X

e Universities receiving federal funds cannot
discriminate on basis of race or sex.
e |ncludes verbal or physical harassment that creates a

hostile environment.

- Unwelcome

- Discriminatory

- On basis of race (VI) or sex (I1X)

- Subjectively and objectively offensive

- So severe or pervasive that it limits or denies a person’s
ability to participate in or benefit from the recipient’s
education program or activity



Title VI and Title | X

Verbal or physical harassment
f(x) =(content) (context)
(cumulative)




Title VI and Title | X

Verbal or physical harassment
f(x) =(content) (context)
(cumulative)

Not harassment Harassment
<€ >
Noose on tree Noose tacked to a
OoNn campus Black student’s door

Free Speech on Campus (2018)
Chemerinsky & Gillman



Title VI and Title | X

Verbal or physical harassment
f(x) =(content) (context)
(cumulative)

Not harassment Harassment
< >
Racist song on Repeatedly yelling
fraternity bus at racial slurs at
Oou minority students

Free Speech on Campus (2018)
Chemerinsky & Gillman



U.S. Department of Education

‘ Student Loans

OC

Office for Civil Rights

* Home * About OCR
* Programs/Initiatives * Reading Room

* Office Contacts * Frequently Asked
Questions

* Reports & Resources * Careers/Internships

* News * Blog

List of Open Title VI Shared Ancestry Investigations

Protecting Students > Race, Color, or National Origin Discrimination > Issues >>

Overview

As a public service, the Office for Civil Rights (OCR) publishes this list of elementary-secondary and post-secondary
institutions that are currently under investigation for discrimination involving shared ancestry. OCR updates the list
weekly. For the full list of cases under investigation, please see Pending Cases Currently Under Investigation at
Elementary-Secondary and Post-Secondary Schools.

Some of the complaints that resulted in OCR opening those investigations, and possibly additional records from those
cases, are posted on a Freedom of Information Act library page.

An institution named on this list means that OCR has initiated an investigation of a case concerning that institution.
Inclusion on the list does not mean that OCR has made a decision about the case. For more information about OCR’s
case processes, please refer to OCR’s Case Processing Manual.

Last Updated: May 8, 2024
Updated every Tuesday
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Public Employee Speech Rules

Capacity/Topic Rules
Speaking as citizen—not as employee—on a Balance value of speech vs.

effective functioning of

matter of public concern
government workplace
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Public Employee Speech Rules

Capacity/Topic Rules

Speaking as citizen—not as employee—on a Balance value of speech vs.

matter of public concern effective functioning of
government workplace

No. 18-726

In the
Supreme Court of the United States

LINDA H. LAMONE, State Administrator of Elections,
and DAVID J. MCMANUS, JR., Chairman of the
Maryland State Board of Elections,

Appellants,

V.

O. JOHN BENISEK, EDMUND CUEMAN, JEREMIAH DEWOLF,
CHARLES W. EYLER, JR., KAT O'CONNOR, ALONNIE L. ROPP,
and SHARON STRINE,

Appellees.

On Appeal from the United States District Court
for the District of Maryland

BRIEF OF MICHAEL C. DORF, JOSHUA S. SELLERS,
ANDREW M. SIEGEL, AND JOSEPH T. THAI
AS AMICI CURIAE IN SUPPORT OF APPELLEES

MATTHEW R. WEYBRECHT ANNE M. VOIGTS
KING & SPALDING LLP Counsel of Record
1700 Pennsylvania Ave. NW KING & SPALDING LLP
Suite 200, 601 South California Ave.,
Washington, D.C. 20006 Suite 100
(202) 737-0500 Palo Alto, CA 94304
(650) 422-6710
avoigts@kslaw.com

Counsel for Amici Curiae

March 8, 2019




Public Employee Speech Rules

Speaking as citizen—not as employee—on a |Balance value of speech vs.

matter of public concern effective functioning of
government workplace

Speaking as citizen—not as employee—on a At work: no protection

matter of private concern Outside of work: “some
governmental justification” (TBD)




Public Employee Speech Rules

Speaking as citizen—not as employee—on a |Balance value of speech vs.

matter of public concern effective functioning of
government workplace

Speaking as citizen—not as employee—on a At work: no protection

matter of private concern Outside of work: “some
governmental justification” (TBD)
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Public Employee Speech Rules

Capacity/Topic

Speaking as citizen—not as employee—on a
matter of public concern

Speaking as citizen—not as employee—on a
matter of private concern

Speaking as employee
pursuant to official job duties

Rules

Balance value of speech vs.
effective functioning of
government workplace

At work: no protection

Outside of work: “some
governmental justification” (TBD)

No protection*
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FOX23 SPORTS

LINCOLN RILEY

OU HEAD COACH
BAYLOR 0 8:00PM

WEST VIRGINIA 0 NCAAB







Public Employee Speech Rules

Capacity/Topic

Speaking as citizen—not as employee—on a
matter of public concern

Speaking as citizen—not as employee—on a
matter of private concern

Speaking as employee
pursuant to official job duties

Rules

Balance value of speech vs.
effective functioning of
government workplace

At work: no protection

Outside of work: “some
governmental justification” (TBD)

No protection*

*Except faculty “academic
freedom” protected by tenure
and First Amendment (TBD)



“Individual academic freedom
IS one of the cornerstones to
ensure” the “accumulation
and exchange knowledge.”

“Faculty members are entitled
to full freedom in research
and publication” and
“In the classroom In
discussing their subject.”
OU Faculty Handbook § 3.2
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One more thing...



	Structure Bookmarks
	Free Speechat Public Universities 
	What Why Who How Free Speech 
	Free Speech What 
	Free Speech Why 
	Free Speech Who 
	Free Speech How
	Who 




