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Free Speech



Truth



“Let [Truth] and 
Falsehood grapple; 
who ever knew 
Truth put to the 
worse, in a free and 
open encounter?”



“[T]he ultimate good 
desired is better reached 
by the free trade of 
ideas . . . the best test of 
truth is the power of the 
thought to get itself 
accepted in the 
competition of the 
market”

Holmes



Milton Smith Darwin



“[T]here’s a simultaneously 
scary and exciting future where 
AI-generated false stories are 
the norm.”

ChatGPT





Self-Governance



“The constitutional right of 
free expression is powerful 
medicine in a society as 
diverse and populous as ours.”

“It [puts] the decision as to 
what views shall be voiced 
largely into the hands of each 
of us, in the hope that use of 
such freedom will ultimately 
produce a more capable 
citizenry and more perfect 
polity ...”







Self-Fulfillment













Law



“Congress shall make no law . . . abridging 

the freedom of speech, or of the press; or 

the right of the people peaceably to 

assemble, and to petition the Government 

for a redress of grievances.”

First Amendment

“nor shall any State deprive any person of 

… liberty …”

Fourteenth Amendment
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“Because the University is 

committed to free and open 

inquiry in all matters, it 

guarantees all members of the 

University community the 

broadest possible latitude to 

speak, write, listen, challenge, 

and learn.”
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• Public forums
• Classes
• Events
• Offices & 

Non-Public 
Areas



Traditional

Public Forums



Lawns, plazas, parks, streets and sidewalks
• Historically open to the general public
• Suitable for assembly and speech
• Where rallies, protests and marches occur
• “Special position” in First Amendment law

Traditional

Public Forums



McCullen (2014)



Roberts

“Such areas occupy a special 

position in terms of First 

Amendment protection because 

of their historic role as sites for 

discussion and debate.... There, 

a listener often encounters 

speech he might otherwise tune 

out.” 



Roberts

“[T]he government's ability to 

restrict speech in such locations 

is very limited.... [T]he 

government has no power to 

restrict expression because of its 

message, its ideas, its subject 

matter, or its content.”

“[T]he government may not … 

shield the public from some 

kinds of speech on the ground 

that they are more offensive 

than others." 
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First Amendment Protection of Traditional Public Forums

• Open to general public for assembly and speech.

• Government cannot censor speech based on topic or 

viewpoint.

• Content discrimination is presumptively invalid under “strict 

scrutiny.”



• No political protests

• No protests on race

• No rallies for white supremacy



• No political protests

• No protests on war in Gaza

• No pro-Palestine protests



Roberts

“[T]he government may impose 

reasonable restrictions on the time, 

place, or manner of protected speech, 

provided the restrictions are justified 

without reference to the content of the 

regulated speech, that they are 

narrowly tailored to serve a 

significant governmental interest, and 

that they leave open ample 

alternative channels for 

communication of the information.”





No overnight encampments



CCNV (1982)

“There is no gainsaying that preventing overnight sleeping will avoid a measure of 

actual or threatened damage to Lafayette Park and the Mall”



No expressive activities 

between 11 pm and 6 am









No chalking at all



Stevens

City of Ladue (1994)

“Ladue has almost completely 

foreclosed a venerable means of 

communication that is both unique 

and important. It has totally 

foreclosed that medium to political, 

religious, or personal messages.”





• Not without prior approval

• Only RSO’s may chalk



Stevens

“It is offensive—not only to the 

values protected by the First 

Amendment, but to the very notion 

of a free society—that in the 

context of everyday public 

discourse a citizen must first inform 

the government of her desire to 

speak to her neighbors and then 

obtain a permit to do so.”

Watchtower (2002)





“If there is evidence that an impermissible purpose or 

justification underpins a facially content-neutral 

restriction, for instance, that restriction may be content 

based.”

City of Austin (2022)



• Facially neutral, but adopted to censor 

disfavored content

• Facially neutral, but applied to censor 

disfavored content



McCullen (2014)





Classes

& Events

Limited Public Forums

Reasonableness Test



Reasonable content-neutral restrictions are valid.

• Only attend if enrolled or invited

• Only speak if called on

• No disruptions or walkouts

Reasonable content-based restrictions are valid.

• Only speak on-topic



Viewpoint-based restrictions are likely invalid.

• Only certain views on race allowed in 
history class

• Only certain views on Gaza allowed in 
Middle East politics class



• Can reasonably set format (moderated)

• Can reasonably limit audience participation 
(Q&A)

• Can reasonably respond to disruptions (remove 
protesters)

• If audience views are invited (Q&A), cannot limit 
viewpoints.



• Can reasonably set format (program).

• Can reasonably limit audience participation
(applause)

• Can reasonably respond to disruptions (remove 
protesters) 

• Viewpoint restrictions likely invalid (no OU shirts 
at OSU graduation)



Offices &

Non-Public Areas

Non-Public Forums

Reasonableness Test



• Can reasonably restrict presence and speech to 
protect function of space.

• Viewpoint restrictions are likely invalid.



Non-Public Property

• Can reasonably limit to 
prevent damage or 
disassociate from 
message.

• Viewpoint restrictions 
are likely invalid.



University

Speech

Freedom to (Not) Speak











• No official positions on controversial public issues not 

directly related to core function of university.

• Err on side of avoiding official statements.
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Hate 
Speech

Title VI
Title IX

Harassment



• Universities receiving federal funds cannot 
discriminate on basis of race or sex.

• Includes verbal or physical harassment that 
creates a hostile environment from being
• Unwelcome
• Discriminatory
• On basis of race (VI) or sex (IX)
• Subjectively and objectively offensive
• So severe or pervasive that it limits or denies a 

person’s ability to participate in or benefit from the 
recipient’s education program or activity

Title VI and Title IX



Free Speech

Flee Speech
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Roberts

“Such areas occupy a special 

position in terms of First 

Amendment protection because 

of their historic role as sites for 

discussion and debate.... There, 

a listener often encounters 

speech he might otherwise tune 

out.” 



Brandeis

“Those who won our independence by 

revolution were not cowards…. To 

courageous, self-reliant men, with 

confidence in the power of free and 

fearless reasoning … no danger flowing 

from speech can be deemed clear and 

present, unless the incidence of the evil 

apprehended is so imminent that it may 

befall before there is opportunity for full 

discussion. If there be time to expose 

through discussion the falsehood and 

fallacies, to avert the evil by the 

processes of education, the remedy to be 

applied is more speech, not enforced 

silence.”






